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Voluntary overtime may not be excluded from statutory holiday pay 

 

Should employers include voluntary 
overtime when calculating an 
employee’s holiday pay? 
 
The Court of Appeal in Northern Ireland 
found that there is no reason in 
principle why voluntary overtime should 
not be included in calculating an 
employee’s holiday pay. 
 
Facts 
 
Mr Patterson had two contracts of 
employment with Castlereagh Borough 
Council. 
 
The first was for the position of 
Recreational Assistant where he 
regularly worked voluntary (non-
compulsory) overtime and was paid at 
the rate of time and a half. 
 
The second was when he later 
commenced full-time employment as 
an Assistant Plant Engineer. However, 
he continued to carry out occasional 
relief work under the first contract. 
 
When Mr Patterson received his 
holiday pay he was only paid at a rate 
of basic hours and it did not take into 
account the voluntary overtime he had 
worked. 
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He brought a claim for unlawful 
deductions from wages in relation to 
holiday pay. 
 
Employment Appeal Tribunal 
decision 
 
The Northern Ireland Court of Appeal 
found that the Industrial Tribunal had 
wrongly interpreted the Employment 
Appeal Tribunal’s decision in Bear 
Scotland Ltd & Others v Fulton & 
Others UKEATS/0047/13/BI as 
establishing a principle that voluntary 
overtime should be excluded from 
holiday pay calculations. 
 
The Court subsequently overturned the 
Industrial Tribunal’s decision; providing 
that there is no reason why voluntary 
overtime cannot be part of an 
individual’s normal working week and 
therefore could be included in holiday 
pay calculations.  
 
However, the decision does not 
necessarily mean that voluntary 
overtime must be included in holiday 
pay calculations in all circumstances. 
The Court stressed that it was a 
question of fact for each tribunal to 
determine whether the voluntary 
overtime in question was regular 
  

 

enough to form part of the normal 
working week, and thus be included in 
holiday pay calculations. 
 
In this instance, the case was remitted 
back to the tribunal for further 
consideration. 
 
What does this mean for employers? 
 
Although the decision is not legally 
binding in England and Wales, it is 
likely to be of highly persuasive 
authority, given that it is the first 
appellate court judgment on this issue. 
 
The difficulty is that the Court did not 
provide any guidance as to the 
appropriate test an employer should 
apply in determining whether voluntary 
overtime should be included in holiday 
pay calculations. Therefore, there is 
still a great deal of uncertainty. 
 
This judgment only applies to four 
weeks of the employee’s holiday pay 
as provided under the EU Working 
Time Directive, and not any additional 
holiday entitlement. 

Should you require any guidance on 
the issue of holiday pay, please contact 
us. 
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